I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 11
SALEM ENERGY SUPPLI ES anyl
SERVI CES, | NC., No. BK 87-30509
Debtor(s).
ROBERT D. M LLER,
Plaintiff(s),

ADVERSARY NO.
88-0070

V.

SALEM ENERGY SUPPLI ES any
SERVI CES, I NC. and
JACK KUYKENDALL,

N N N’ N’ N N N’ e N N N N’ N’ N’

Def endant (s).

MEMORANDUM AND ORDER

On January 7, 1987, a judgnment in the amount of $115, 232. 06 was
enteredin Marion County Grcuit Court for plaintiff, Robert D. Ml er,
and agai nst debtor, Sal emEnergy Supplies and Services, Inc. On
January 8, 1987, plaintiff caused acertifiedcopy of the judgment to
be pl aced i n t he hands of the Sheriff of Marion County, and, on January
12, 1987, the judgnent was dul y served upon debtor. On that same date,
pl aintiff comenced a suppl enental proceedi ng to enforce the judgnent
by serving a citation to discover assets upon debtor. See
II'l.Rev. Stat., ch. 110, Y2-1402. Hearing was held onthe citation on
February 3, 1987, at which tine the proceedi ng was conti nued. Debtor
subsequently fil ed a Chapter 11 petitionin bankruptcy on May 29, 1987.

Plaintiff has brought the instant actionto deternmne priority of

his judgnent lien with regard to certain notor vehicles



and a prom ssory note that are property of debtor's bankruptcy estate.
While these itens are subject to security interests that predate
plaintiff's judgnment |ien, the holder of these earlier security
interests has adm tted that his security interests were not properly
perfected and concedes that he has no i nterest superior to that of
plaintiff's judgnment lien. Seelll.Rev.Stat., ch. 26, 9-301(l)(b).
At hearing onplaintiff's conplaint, however, debtor rai sed an i ssue as
totherelativepriorities of plaintiff'slien andthat of debtor, who
as debtor-in-possession has the rights and powers of a trustee in
bankruptcy. See 11 U. S.C 8§1107.

Section 544(a) of the Bankruptcy Code provides that upon the
filing of apetitioninbankruptcy, the trustee acquires the status of
a perfected |lienhol der, specifically that of ajudicial Iiencreditor
or an unsatisfiedexecutioncreditor. 11 U. S.C. 8544(a). Thus, the
trustee's powers are those which state | awwoul d al | owa hypot heti cal
creditor of the debtor who, as of the conmencenent of the case, has
conpl eted the | egal or equitabl e processes for perfectionof alien
upon all the property avail able for the satisfaction of his claim

agai nst the debtor. See 4 Collier on Bankruptcy, 8544.02, at 544-5to

544-6 (15th ed. 1988).

| n debt or's argunment regarding its rights as hypothetical |ien
creditor under 8544(a), debtor notes that because plaintiff's citation
proceedi ng was i nterrupted by debtor's bankruptcy filing, plaintiff
never actual |y t ook possessi on of either the vehicle or the prom ssory
note i n question. Debtor suggests, therefore, that plaintiff failedto

"perfect"” his judgnent |lien and asserts that, tothe extent neither

2



plaintiff or debtor acting as trustee ever took possessi on of the
property, they should be treated equally astotheir |liens on debtor's
property.

Debt or has cited no authority, and this Court has found none,
requiring that ajudgnent liencreditor take possession of adebtor's
property inorder toperfect its judgnent [ien. Under Illinois|law a
j udgnent creditor creates alien agai nst "goods and chattel s" of the
j udgment debt or by delivering acertifiedcopy of the judgnent tothe
sheriff or other proper officer for service upon the debtor.

[Il.Rev.Stat., ch. 110, T12-111; seelnre Marri age of Rochford, 91

I11. App. 3d 769, 414 N.E. 2d 1096 (1980); Kai ser-Ducett Corp. v.

Chi cago-Joliet Livestock Marketing Center, Inc., 86 111. App. 3d 216,
407 N. E. 2d 1149 (1980). This procedureresultsin "perfection" of the
judgnment |ien and gives the judgnent lien creditor priority over

subsequent judgnent creditors. Cf. Kaiser-Ducett: judgnent creditor

who del ivered wit of executiontto sheriff inwong county failedto
perfect itslienand had no priority over other judgnent creditors.
Thus, the Court finds no basis for debtor's argunent that plaintiff
must have t aken possessi on of debtor's property inorder to prevail
over the trustee as hypothetical lien creditor in bankruptcy.
In the instant case, after plaintiff had conplied with the

provi si ons of 812-111 for obtaining ajudgnent |ien by deliveringa

Wits of execution were abolished by Ill.Rev.Stat., ch. 110,
12- 1501, which provided that the function fornerly served by these
wits would be perforned by a certified copy of the judgnment or
or der.



certified copy of the judgnent tothe sheriff for service on debtor, he
addi tional | y commenced a suppl enent ary proceedi ng t o di scover assets of
debtor. This suppl enentary proceedi ng, whil e perhaps appropriateto
enforce plaintiff's judgnent agai nst ot her property of debtor, was not
necessary to perfect plaintiff's lien against the property here at
issue. Illinois case lawis unsettled as to whether a lien my be
obt ai ned agai nst i ntangi bl e, as opposed to tangi bl e, personalty by

means of the procedure of 812-111. Cf. Marri age of Rochford (lien on

i ntangi bl e property may be created only throughfiling creditor's bill

or instituting proceedi ngs to di scover assets) with Kai ser-Ducett (lien

on i ntangi bl e personal property is created by delivery of wit of

executionto sheriff); See al so Asher v. United States, 570 F. 2d 682

(7th Cir. 1978); General Tel ephone Go. of Illinois v. Robinson, 545 F.
Supp. 788 (C.D. Il1. 1982). The vehicl es and proni ssory not e here at
i ssue,

however, constitute tangi bl e personal property (seelll.Rev.Stat., ch.

26, 119-105(h), 9-105(i), 9-106) subject to execution under 812-111.
Upon del i very of the judgnment tothe sheriff for service on debt or,
plaintiff obtainedalienonthe property at i ssue sufficient togain
priority over subsequent |iencreditors such as the trustee, who, as

"ideal creditor,"” woul d be deermed t o have conpl et ed t he st eps necessary
for perfection of a judgnment I|ien.

Since both plaintiff and debt or-i n-possessi on as hypot hetical |ien
creditor under 8544(a) held perfected judgnent |iens on debtor's
property, the priority of their liens is determ ned under the principle

of "firstintime, first inright." See Kaiser-Ducett. Debtor again
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has cited no authority for its assertion that two such judgnent |ien
creditors should be treated equally withregardto their liens on
debtor's property. It is well-establishedthat judgnent |iens areto
be satisfiedinthe order of their priority, and liens of different
judgnments affecting the sanme property take rank and priority according

tothe time in which they were respectively entered or docket ed.

Everi nghamv. National City Bank of OGttawa, 24 II1. 527 (111. 1888);
23A1ll. L. & Prac. Judgnents, 8437, at 238 (1979). Thus, when a
judgnment creditor has, likeplaintiff intheinstant case, perfected

hi s judgnent |ien prior to bankruptcy, suchliencreditor will take
priority over the trustee whose lien ari ses under 8544(a) upon filing

of the bankruptcy petition. Cf. Inre Brooks, 71 B. R 6 (WD. Ky.

1986): debts reduced to judgnent lienprior tofilingof bankruptcy
petitionw |l be protected despitetrustee's status asliencreditor

under 8544; see also Matter of Armando Gerstel, Inc., 65 B. R 602 (S. D

Fla. 1986); Matter of Feldman, 54 B.R 659 (Bankr. D. N.J. 1985).
Debtor argues finally that although plaintiff's judgment |ien was
perfected at the ti ne of bankruptcy when thelien of thetrusteein
bankruptcy arose, the Court shoul d recogni ze the trustee's |lien as
par anount under principles of equity. This argunent i s prem sed on
debtor's representati on that the bankruptcy estate has certaintax
liabilities and adm nistrative fees that will otherw se renmai n unpai d.
As this Court has stated i n anot her context, the bankruptcy court's
powers as a court of equity do not allowit torewite specific

provi si ons of federal and state | awconcerning the rights of atrustee

or debtor-in-possession. Seelnre Waqggs, 87 B.R 57 (Bankr. S.D. I11.
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1988). The Court thus finds that plaintiff has a superior |lien on
debt or' s vehicl es and prom ssory note and rej ects debtor's assertion
that equity requires a contrary result.

For the reasons stated, | TIS ORDEREDt hat judgnment be enteredin
plaintiff's favor on his conpl aint and that the property subject to his

lien be sold pursuant to 8363.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: COctober 17, 1988




